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Current Topics. 
THE OLD BAILEY GLASS. 


Tue statement in the Press that the glass domes of the Old Bailey 
have been carefully boarded over to guard against their destruction 
by enemy action may recall to some readers the singular incident 
that occurred at the earlier Sessions House in August, 1859, during 
the trial of Smethurst for the murder of his wife. It chanced to be 
an exceedingly hot day, causing the presiding judge, Chief Baron 
Pollock, to make repeated demands for more fresh air to be 
admitted to the court. To these requests, however, the members 
of the staff could only reply that they had already reached the end 
of their resources for ventilation and could do no more. Thereupon 
the Chief Baron gave the order, ‘‘ Open the windows,” only to be 
informed that they would not open. ‘* Then,’’ said the judge, 
‘break them,’’ whereupon one of the ushers, armed with a long 
wand, went into the jury box, mounted on the back of a fellow- 
attendant and began thrashing away at the panes of glass, another 
usher lending a hand, each belabouring with great heartiness as if 
they were beating a walnut tree to bring down its fruit. | The 
effort, we are told, was irresistibly droll, and for some minutes 
everyone in court, including the judge and the prisoner, were rock- 
ing with laughter. At last a sufficiency of glass was smashed to 
admit the desired amount of fresh air, gravity was resumed, and the 
case then proceeded as if nothing extraordinary had happened. 


LIABILITIES (WAR-TIME ADJUSTMENT). 


On the consideration by the House of Lords of the Commons 
Amendments to the Liabilities (War-Time Adjustment) Bill, the 
Lord Chancellor stated that most of the amendments were of a 
formal or drafting character involving no new point of principle 
or of discussion. With regard to cl. 7 (1) (c), as it left the House 
of Lords it contained a requirement that if a secured creditor did 
not either realise or surrender his security, he should cause it to be 
valued and, if the value was less than the amount secured, he might 
prove for the balance. On consideration it was felt that this as 
it stood would be unduly harsh on the creditor. He might not 
wish to value, he might wish to stand on his security for what 
it might turn out to be worth, and there seemed no reason why 
he should not be allowed to do so if he wished. If he was to be 
compelled to value he might put a value on the security which 
might be less than the amount ultimately realised. That would 
be unfair, and the modification proposed was to leave out the word 
“shall ’’ and insert ‘‘ may ’’ and add the necessary consequential 
provisions. Another matter which was of more than formal im- 
portance, the Lord Chancellor said, arose in connection with a 
query by Lord Maugham when the Bill was before the House on 
a@ previous occasion. as to whether it would not be possible to secure 
that if conveyances, assignments and the like to trustees have to 
be made in connection with the machinery of the Bill, these instru- 
ments could be carried through without imposing the usual stamp 
duties. It would be a curious provision, said Viscount Simon, 
that when you are struggling to help a citizen who is in financial 
stress because of the war you should make arrangements by which 
very considerable stamp duties might have to be paid on the 
necessary transfer of his property to trustees. This was one of 
the occasions on which the Chancellor of the Exchequer had con- 
sented to make a concession, and such documents would be free 
of stamp duty, under a new clause, where a protection order is 
made or a scheme of arrangement is approved. These documents 





are ‘‘ every deed, conveyance, assignment or other instrument relat- 
ing solely to property which was the property of the debtor at 
the date of the protection order or of the approval of the scheme 
and which, after the execution of the instrument, is or remains 
his property or the property of a trustee appointed under the order 
or for the purposes of the scheme; and every power of attorney, 
proxy paper, writ, order, certificate, affidavit, bond or other instru- 
ment required for the purposes of the liabilities adjustment pro- 
ceedings or the scheme of arrangement.’’ The motion that the House 
agrees with the Commons amendments was agreed to, and the Bill 
received the Royal Assent on 12th June. 


EXTORTIONATE RENTS. 


In a written answer to a question in the House of Commons on 
12th June, the Minister of Health stated that according to his 
information, which was not complete, local authorities had taken 
legal proceedings for offences under the Rent Restriction Acts in 
fifty-four cases since 30th September, 1940. Convictions were 
secured in all but six cases. The Minister did not, as at present 
advised, consider that the existing system of control required sup- 
plementing or extending. He stated that he was about to issue a 
circular asking local authorities for a special report. This circular 
was issued on the same day (circular 2406). It referred to circulars 
2164 and 2345 on the question (ante, p. 194), and, in particular, to 
the request made in the latter circular that local authorities should 
keep the Minister informed of the results of the action taken by 
them. He asked authorities to furnish him, not later than 
15th July, 1941, with a report on the position in their district. The 
report, it was stated, should include the following information for 
the period from 1st October, 1940, to 30th June, 1941 :—(i) The 
number of cases which had come to the council’s notice in which 
it was alleged that an excessive charge was made for rent; (ii) the 
number of cases, with details of rents, in which the council had 
found evidence sufficient for a prosecution in respect of extortionate. 
charges for furnished lettings, the action taken or proposed, and the 
result of any prosecution. It was of the first-importance, the circular 
concluded, that all complaints of excessive charges should be 
speedily considered, and the Minister was glad to know that, in 
order to secure this, some local authorities had arranged for the 
regular discharge of their functions under the Rent Restriction 
Acts by a committee of the council. and he considered that this was 
a practice which should be generally adopted. Readers may recall 
that in a previous Current Topic on this subject in our issue of 
26th April (ante, p. 194) reference was made to the sections of the 
Acts dealing with unfurnished lettings, and more particularly to 
s. 10 of the 1920 Act as modified by the Act of 1939. A council’s 
power to appoint a committee for the purposes of the Rent Restric- 
tion Acts is contained in s. 10 of the 1933 Act and their power to 
institute proceedings for offences is contained in s. 11 of the 1933 
Act. In view of the fact that the Ministry is now urging local 
authorities to exercise these powers, solicitors will be performing 
a public service in bringing to the notice of local authorities any 
serious cases which they meet with in the course of their practice. 


PRICE CONTROL OF GOODS AND SERVICES. 


Tre promised measure to deal with the rise in the prices of goods 
and services was introduced in the House of Commons on 11th June. 
The Goods and Services (Price Control) Bill, as it is called, proposes 
to give the Board of Trade power to fix maximum charges made 
in the course of business for any services in relation to goods (cl. 2). 
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The Board is also, it is proposed, to be given power to require 
registration of businesses dealing in secondhand goods of any 
description if satisfied that excessive prices are being charged for 
goods of that description, and the Board’s order must make provision 
tor enabling the Board, subject to an appeal to the reieree appointed 
in accordance with Second Schedule to the Prices of Goods Act, 1939, 
to reiuse to register, or to cancel the registration of persons who 
appear to the Board to have charged excessive prices for second- 
hand goods to which the order applies, or to have engaged in cr 
been party to any practice which appears to the Board to have been 
calculated to raise the prices thereof unduly (cl. 3). <A_ highly 
salutary provision is contained in cl. 4, dealing with middlemen 
and brokers. This clause empowers the Board of Trade to order, 
as regards any goods, the prohibition except under licence and 
subject to any conditions specified in the licence—(a) of the resale 
otherwise than by retail, in the course of any business which 
includes the selling of goods of that description, of any goods of 
that description which have been bought in the course of that 
business, not being goods imported or bought from the manufacturer 
or importer thereof, in the course of that business; and (b) of the 
resale in the course of any such business of any goods of that 
description which have been bought by retail in the course of that 
business. The effect of this is to prohibit, except under licence, 
the resale of goods between wholesalers and between retailers where 
the result could be to raise the price. ‘There is also provision for 
prohibiting the payment of commissions or rewards for procuring 
sales of goods controlled by orders such as the Limitation of Supplies 
Orders made under the Emergency Powers (Defence) Acts, 1939 
and 1940. Among a number of amendments of the Price of Goods 
Act, 1939, contained in cll. 5, 6, and 7, the most important is that 
in cl. 6 empowering the Board of Trade to make orders amending 
the First Schedule to the 1939 Act, which specifies matters to be 
considered in fixing permitted increases in price. Clauses 8, 9 and 
10 deal with various kinds of evasion of the Act and cl. 11 deals 
with price-regulation committees and the remainder of the Bill 
deals with its enforcement by inspections, furnishing of invoices, 
accounts and other information and prosecutions. The measure is 
in every way welcome and will no doubt be treated as one cf 
special urgency. 


SPECULATION IN BOMBED SITES. 


In a memorandum of evidence submitted by the Land Agents’ 
Society to the Uthwatt Committee on Compensation and Better- 
ment, the society makes a number of suggestions with regard to the 
steps to be taken to check speculation in bombed sites. The 
problem, in the opinion of the society, is mainly urban, 30 that 
it is fairly safe to assume that a scheme under the. Town Planning 
Act, 1932, applies to most bombed areas. These areas, it is said, 
fall into two classes: (1) those on heavily bombed towns which 
contain a large number of bombed sites and where reconstruction 


will probably involve re-planning, re-arrangement, and re-zoning, | 


and (2) the smaller areas. Class 1 calls for a new method of 
treatment, which should be provided for by temporary legislation, 
which should, as far as possible, be so framed as not to prove 
appreciably inconsistent with any new general code of planning 
legislation such as is now contemplated. This new legislation, the 
society suggests, should provide (1) that the public authority should 
be given an opportunity (to be taken advantage of within a short 
limited period after the termination of the war) of obtaining 
powers for the compulsory acquisition on an equitable basis (but 
only for the specific purpose of reconstruction) of lands in class 1; 
(2) that the public authority should be empowered to replace and 
redevelop or sell or let for redevelopment; and (3) that upon 
acquisition of such an area the Town and Country Planning Act, 
1932, and any existing scheme thereunder, should cease to apply, 
and that in the meantime no action be taken under that Act. The 
society suggests that when a public authority acquires and re- 
develops a bombed area the previous ownér of any proprietary 
interest in property in the area whose interest includes the value 
of goodwill should generally .be entitled to reinstatement. All 
previous owners of proprietary interests in property in the bombed 
area should be given the opportunity so far as possible of acquiring 
interests in the re-developed land on equitable terms, and in any 
case the owner of interests in bombed sites should not be prevented 
from selling them, in the opinion of the society. The serious 
problem before the Uthwatt Committee is how to limit speculation 
without unduly interfering with freedom of contract, and the 
society’s suggestions for the solution of that problem will no doubt 
receive the close consideration which they deserve. 


WAR DAMAGE: NEW REGULATIONS. 


Tue latest addition to the growing volume of statutory rules and 
orders relating to war damage is the War Damage to Goods 
(General) Regulations, 1941 (S.R. & O., 1941, No. 787), made by 
the Treasury under ss. 68 and 83 of the War Damage Act, 1941. 
The promised free cover under the private chattels scheme 1s con- 
tained in para. 1 of the order. The. maximum free cover for a 
householder is £200, increased by a further one hundred pounds if 
he is married and his wife is ordinarily resident with him, and by a 








turther £25 in respect of each child under sixteen years of age 
ordinarily resident with him as a member of his family. In the 
case of a person who is not a householder, the maximum free cover 
is £50, increased by the sum of £25 in respect of each child under 

sixteen years of age ordinarily resident with him as a member ot 
his family. The order contains a full definition of the word 
“‘ householder,’’ and some anxiety will be relieved by the provision 
that a person who has, owing to the war, ceased to be a house- 
holder since lst August, 1939, is treated as having continued to be 
a householder. The Board of Trade decides whether his ceasing to 
be a householder is due to the war. As regards any one household 

not more than one person is to be treated as a householder by 
virtue of his position in the household, and the person to be so 
treated is to be such one as the Board of Trade may determine. 

A person is not to be deemed to be a householder solely by virtue 
of: (1) the ownership of any estate or interest in a dwelling or 
room therein; or (2) the occupation of a dwelling or room therein 
if he occupies the dwelling or room under any agreement (including 
a lease) and the greater part of the staple furniture of the dwelling 
or room is comprised in the agreement. No payment is to be made 
to any person in respect of private chattels insurable by him as 
being owned by or in possession of a domestic servant of his, 
payment for these being made to the domestic servant as a non- 
householder. In deciding whether a person is ordinarily resident 
with another person, no account is to be taken of changes of residence 
attributable to the war. Furthermore, in deciding whether a person 
is a householder or the wife of a householder, or what is the age 
or ordinary: residence of a person, regard is to be had to the circum- 

stances at the time when the damage occurred. Among the condi- 

tions of such payments it should be noted that while the maximum 

liability of the Board of Trade for any article insured in a policy 

under the private chattels scheme is £50 or 5 per cent. of the sum 

insured, the maximum payment which the Board of Trade may make 
in respect of any article under the scheme for free cover is £25 

The aggregate maximum liability under a policy for private chattels 
insurance in respect of works of art, jewellery, gold and silver plate 
and certain other valuable articles is £100 or 20 per cent. of the, 
sum insured, whichever is the greater. Under the scheme for free 
cover the maximum aggregate payment which the Board may make 
in respect of these goods is £100. 


REQUISITIONING OF PROPERTY. 


A RECENT memorandum sent by the Prime Minister to Ministers 
in charge of departments concerned with the requisitioning of pro- 
perty for Government use invites them to review requisitioning 
arrangements so that hardship and economic loss to owners and 
tenants may be reduced as far as possible. ‘he memorandum 
stressed the necessity of reminding those in charge of requisitioning 
staffs of the importance of selecting suitable men for the work 
of serving requisitions and dealing with householders. It was 
added that steps should be taken (if necessary by strengthening 
staffs) to ensure that compensation work is being kept up to date 
Where claims cannot be settled quickly, advances should always 
be made, and it concluded with the reminder that there is scope 
for equitable treatment of claims within the framework of the 
Compensation (Defence) Act, 1939. On 12th June, Sir W. Davison 
asked the Chancellor of the Exchequer in the House of Commons 
whether he could make a statement with regard to the serious 
hardships imposed on the community by the requisitioning of 
premises by various umco-ordinated authorities, and apparently 
without adequate inquiry as to alternative accommodation avail- 
able. Sir Kinestey Woop, in reply, referred to an answer given 
by the Lord Privy Seal on 21st May to the effect that while the 
Ministry of Works and Buildings does to a considerable extent 
requisition accommodation for the use of other departments, it 
would not be practicable so to centralise the power to requisition 
as to deprive of that power the competent authorities specified 
in Defence Regulation 49. He drew attention to the recent 
memorandum of the Prime Minister referred to above. No doubt 
there is scope for equitable treatment of claims within the frame- 
work of the Compensation (Defence) Act, 1939, but besides the 
complaints that have been made of delays, there is also the criticism 
which has been made by many legal authorities who have con- 
sidered the Act that it is inadequate, as it makes no provision for 
loss of and damage to goodwill, for disturbance, for damage due 
to severance, for injurious affection to lands held, but only gives 
a fair occupation rent, and by s. 15 excludes claims under any 
other enactment or rule of law where compensation would be pay- 
able both under the Act and under some other enactment or rule 
of law. Presumably the equitable treatment referred to in the 
memorandum is that made possible under s. 15, which states (inter 
alia): ‘‘ The provisions of this Act shall be without prejudice to ans 
agreement for the making of any payment (whether by way of 
compensation or otherwise) in respect of the doing of anything on 
behalf of His Majesty in the exercise of emergency powers.’’ Never 
theless, the experience of lawyers teaches that equity and uniformity 
of treatment tend to go hand in hand, and uniformity can be 


‘better secured by actual legislative enactment than by giving 


discretionary powers to Government departments, however 


benevolent they may be. 
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Criminal Law and Practice. 
VALIDITY OF STATUTORY RULES AND ORDERS. 


A sUBMISSION that price-control regulations were not fair was made 
by a defending solicitor on 4th June at Carlisle at the hearing of a 
number of Ministry of Food prosecutions against farmers and traders 
for selling or buying ungraded eggs at prices above the controlled 
rice, 

' The suggestion was that owing to the fact that there was no egy- 
grading station at Carlisle, the cost of taking eggs to Wigton, or 
some other place, so materially added to the cost as to make it 
probable that by grading eggs farmers would lose on the sale of 
eggs. 

The solicitor urged that the regulations should be changed, as 
otherwise there was little chance of the orders being obeyed. <A 
number of defendants were fined £1 each and in other cases the 
charges were either dismissed as unproved, or dismissed on payment 
of costs. 

The argument directed to the Bench seems to have been urged 
in mitigation of the offences, and not as an esseutial part of the 
defence. It is quite true that in the case of bye-laws, unreasonable- 
ness is a good defence to a charge of infringement (Svott v. Pilliner 
[1904] 2 K.B. 855). Whether it is a defence to a charge of infringe- 
ment of a statutory rule aud order is another question, and a much 
more difficult one. 

In ‘‘ Maxwell on the Interpretation of Statutes,’ 8th Ed., p. 260, 
appears this passage: ‘‘ Rules and bye-laws made under statutory 
powers enforceable by penalties are construed like other provisions 
encroaching on the ordinary rights of persons. They must, on pain 
of invalidity, be not unreasonable .. .’’ For this proposition only 
Scott v. Pilliner, supra, is cited as authority. 

On the other hand, ‘* Halsbury’s Laws of England,’’ Hailsham 
Ed., Vol. 31, p. 468, takes the opposing view and distinguishes 
bye-laws from statutory rules and orders on the ground that whil- 
in both cases ‘‘ it may be open to the judiciary to question their 
validity, to examine if they have complied with coiditions precedent, 
or if they are inconsistent with the statute under which they are 
made,”’ it is only in the case of bye-laws that the court can question 
their validity on the ground that they are unreasonable. 

The opinion of the Privy Council in Blackwood v. London Char- 
tered Bank of Australia, L.R. 5, P.C. 92, is, if not authority, some 
support for the view put forward in ‘‘ Maxwell,’’ and quoted above. 
In that case an Act of the then colony of New South Wales gave the 
Government in Council power to oul regulations for carrying the 
Act into full effect, such regulations to be published in the Gazette 
and laid before Parliament. ‘‘If these regulations,’ states the 
opinion of the committee (at p. 108), ‘‘ properly construed are found 
to be reasonable and convenient regulations for carrying the Act 
into full effect . ..; if they are found to relate to matters arising 
under the provisions of the Act, which they unquestionably do; if 
they are found to be consistent with the provisions of the Act, 
which they unquestionably are; and if they are not in the Act 
expressly provided for, then their lordships cannot do otherwise 
than come to the conclusion that they are valid in law, and that 
there is no ground for the objection that they are ultra vires... 
The regulations appear to their lordships to be perfectly and entirel:; 
reasonable,” 

The explanation of this is that in the case of statutory rules and 
orders, the reasonableness or otherwise of a rule is only relevant tor 
the purpose of ascertaining whether it is intra vires the empowering 
Act which delegates the power to make them (2. v. Walker, 
LR. 10. Q.B. 355; Narional Tele phone Co. v. Baker [1893] 2 Ch. 
186). Bye-laws on the other hand cannot be said to be part of the 
Act which gives power to enact them, more particularly as for some 
time past it has been customary to enact that rules should not 
become law until they have received the approval of Pafliament. 
Statutory rules and orders which have been so approved have 
almost the same force of law as Acts of Parliament, except that 
as there is no obligation on Parliament to examine them in debate, 
they can still be impugned on the ground that they are ultra vires. 
Acts of Parliament cannot be so attacked, because Parliament’s 
sovereignty is unlimited. Where it has delegated part of its 
sovereignty, the question of ultra vires can still be considered, vs 
Parliament’s approval, which sometimes merely amounts to an 
omission to pass a resolution annulling the regulations, does not 
mean that it approves anything which is beyond the power it -has 
delegated. With regard to unreasonableness, however, it is possible 
to imagine a case in which an Act may delegate an unreasonable 
power to a Minister, who may consequently make an order, which 
though not ultra vires, is unreasonable. Such an order, it would 
seem, could not be impugned, as its validity would have been 
established by Parliament whose sovereignty is unlimited. 

The present order with regard to home-produced eggs is The 
Home Produced Eggs (Maximum Prices) Order, 1941 (S.R. & O., 
1941, No. 117), which came into force on 3rd February, 1941, and 
revoked S.R. & O., 1940, No. 159. It prescribes maximum prices 
for different grades of eggs and provides that eggs may be sold 
wholesale either according to those grades or according to weight. 
At some stage before they reach the consumer they must be graded, 
as it is an offence for a person to sell them by retail unless they 
are graded. The order is made under reg. 55 of the Defence 
(General) Regulations which empowers the competent authority to 





make an order controlling the prices at which articles may be soll. 
If the prices named in the order make the remuneration of the 
farmer for any reason impossible, it is submitted that this would 
not merely be unreasonable, but u/tra vires, as the statute does not 
authorise any authority to control prices in such a way as to require 
persons to perform that which is impossible. Even if it did, it is 
submitted that it would be a perfect defence to submit in answer 
to a charge of infiinging the order, that the maxim Jex non cogit 
ad impossibilia applies, in order to excuse him. It appears from 
the order, however, that there is no onus on the wholesaler to grade 
the eggs, so that probably in this case he could not complain that 
the cost of grading destroyed any possible profit that he might 
make, as in any case he is not obliged to incur the expense of 
grading. 





’ e 
A Conveyancer’s Diary. 
‘‘NATURAL USER” OF LAND. 
Roose v. Wravelworks, Ltd. [1940] 1 K.B. 489 is a very interesting 
case aS showily the reiauious veeoween LWo witimate piliicipies of the 
jaw of real property (and/or tort). Some further exposition may 
be im place here. ; 

Roose was a farmer and owned a field. The adjacent field was 
owned by the defeidants, whose business was the excavation voi 
gravel. ‘Lhey did in fact excavate their ciose, leaving a large ciater 
in which water accumulated fiom the skies and trum the earth 
beneath. in due course the excavation (aud with it the water) 
reached almost to the plaintiffs boundary. in fact there was some 
sort of subsidence, but the account of what the place looked iike 
1s not at all distinct. As to how the damage came about, the head- 
note ascribes it to erosion and to the beating of waves on the 
piainuff's land, but also speaks of the water having deprived the 
plaintiff's field of lateral support. The Lords Justices all appear 
to speak of the damage as having been caused by erosion and the 
veauug OL Waves, Le., by the direct action of the water on the 
plaintitt’s land, and not of any subsidence caused by the withdrawal 
of lateral support,- either directly through the diggings, or in- 
directly through the action of the water in removing the last 
portions of the defendant’s soil which gave such support. As the 
case was actually treated by the Court of Appeal, the only question 
of law was this: leaving aside any questions about lateral support, 
is it actionable for A, through excavating minerals, to create 
a pond on his land and to allow the water of that pond to erode 
his neighbour’s close or wash it away by the beating of waves? 
‘there were other points in the case, but we need not at present 
examine them. 

Two basic principles first require to be stated : (1) Every close in 
its natural state has a natural right to be supported laterally. If 
the owner of an adjacent close digs away his soil so that the soil no 
longer gives such support, the adjacent owner must provide artificial 
support. (2) ‘Lhe owner of every close may put his close to a natural 
user without being liable to an action for any damage caused thereby 
to his neighbours. ‘Thus it is not actionable at common law to 
allow thistles to grow on one’s land and to allow thistledown to 
escape: Giles v. Walker, 24 Q.B.D. 656; nor to allow rabbits to 
accumulate and escape: Brady v. Warren (1900) 2 LR. 6652. 
(There are, of course, recent enactments for discouraging weeds and 
rabbits, but that, is another matter.) Exactly what ‘* natural user”’ 
may mean is most obscure, but in the case of mineral-bearing 
land that undoubtedly includes the excavation of minerals. That it 
should be so seems very curious, because it is equally undoubtedly 
not a natural user tu excavate a reservoir (that was so decided in 
Rylands v. Fletcher itself), while the water-filled cavity resulting 
from either operation would be equally dangerous to one’s nefgh- 
bours. But that to excavate minerals is a natural user is the effect 
of Wilson v. Waddell, 2 App. Cas. 95, where the principal speech 
was that of Lord Blackburn, a very high authority indeed. 
Wilson v. Waddell was not, however, a case of subsidence at all; 
the defendant’s close was the higher one of two mines. The 
plaintiff’s case was that the defendant’s mining operations had 
caused natural water, which would otherwise have flowed harmlessly 
away, to flow inte the plaintiff's lower mine. The gist of the’ 
decision was, as Lord Blackburn said, that ‘‘the owner of one 
piece of land has a right to use it in the natural course of user, 
unless in so doing he interferes with some right created by law 
or contract ’’ (p. 99). It has been suggested, among others by 
‘*Salmond,”’ that Wi/son v. Waddell applies only to cases between 
two mineowners. Why this should ever have been supposed is not 
clear, and the Court of Appeal quickly dismissed the idea in 
Roose v. Gravelworks, Ltd. The rule is obviously one of general 
application. But its limitations are very considerable since the 
natural user must not conflict with any right created ‘‘ by law or 
contract.”” One right ‘created by law”’ is the natural right of 
support, which the law attaches to every piece of land. This 
right is not an easement, since an easement is a particular right 
enuring for the benefit of one particular piece of land and binding 
another- particular piece of land. The right to support is a right 
possessed by every piece of land alike, and every piece of land_is 
bound by at least one duty of support (I leave aside odd cases like 
small islands and the peaks of mountains). In some works of 
which ‘‘ Salmond ”’ is one, it is called an easement. Such a descrip- 
tion is misleading in itself, and also causes confusion between righis 
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of support and easements of support. The latter arise in the 
ordinary way, by grant or by prescription, and are necessarily more 
onerous than rights of support. Thus there is no natural right of 
support for buildings, but a building may acquire (and usually does 
So by prescription) an easement of support. If the building is on 
a hillside and I buy the piece of land next below it, I may safely 
dig a great pit on my land and cause the whole structure to 
collapse (or may threaten to do so in order to levy blackmail), 
provided that 1 do nothing that interferes with the natural right 
vf support possessed by the building’s site and provided that the 
building has not been there more than twenty years (or has not 
otherwise acquired an easement of support). My excavation, even if 
it be a bona fide one for the winning of minerals and not the 
malicious one suggested, will not be lawful if it infringes my neigh- 
bour’s natural right of lateral support. It will be lawful if it does 
not infringe that or any other of my neighbour’s rights, even if the 
uatural consequence is to collect a dangerous quantity of water 
which may overflow or, in a mild case like Koose v. Gravelworks, 
Ltd., may erode my neighbour’s land or be dashed against it by 
the wind. 

_ It seems to me, however, extraordinarily difficult to believe that 
it is et all usual for there to be damage by waves without the 
digging having in any way upset the lateral support. And that 
is why I drew attention above to the difference between the 
headnote and judgments in the case under discussion. If it had 
been true (as stated in the headnote) that ‘“‘the water of the 
mere by erosion of the shore and by being blown against it by 
wind . . . deprived the field to some extent of lateral support,’ 
then I think there could have been no doubt that the action would 
have lain, since the defendants’ operations, though a natural 
user, would have ‘* interfered with some right created by law”’ 
(viz., the plaintiff's right to have his field supported) and would 
so not have been within the principle laid down by Lord Blackburn 
in Wilson v. Waddell. 

There is another point in the case to which it may be as well 
to refer. The plaintiff sought to make out that his boundary was 
in fact several feet further into the defendants’ land than it was. 
Had the plaintiff been right the case would no doubt have ended 
differently, as the defendants would have been guilty of trespass. 
In fact the title deeds showed clearly that the boundary ran down 
the centre of a certain hedge, and that is where the court held that 
it did run. But the plaintiff tried to argue that there had once 
been a ditch on the defendants’ side of the hedge, and submitted 
that the boundary ran along the line of the far margin of such 
ditch, according to the well-known rule. He was actually unable 
to establish that the ditch had ever existed; but the court pointed 
out that even if it had, the rule about hedges and ditches is a 
presumption and no more. It does not’ hold good in face of a 
different boundary clearly established by the proper title (or, for 
that matter, other evidence). In so holding, the court followed 
Fisher v. Winch [1939] 1 K.B. 666. 





Landlord and Tenant Notebook. 


REASONABLE TIME IN WHICH TO REPAIR. 


I rHtxk that most published precedents of forfeiture notices, when 
requiring the lessee to remedy the breach (if remediable), go on 
to require him to remedy that breach within a specified period 
of time to be named by the lessor. This is no doubt intended to 
satisfy the statutory provision as to compliance within a reasonable 

Othe: ere Ae are content to require the lessee to remedy 


time. 
‘‘ within a reasonable time after the service of this 


the breach 
notice.”’ E 

The commonest occasion for such notices being disrepair, and 
conditions in the building trade being what they are, it is pertinent 
to examine whether the fatter form of forfeiture notice suffices, i.e., 
satisfies the statutory condition precedent to the enforcement of 
the lessor’s contractual right of re-entry. For at present, not 
only economic factors but also Defence Regulations make both 
labour and materials difficult to obtain, and it is not possible to 
foresee, at any given time, how much may be added to existing 
difficulties in even the near future. Hence, if a landlord, concerne: 
about the disrepair of his premises, seeks to have the matter put 
right by availing himself of a forfeiture clause, he and his advisers 
may find themselves faced with this problem: suppose that, as far 
as one can now see, the requirement to remedy the breach could 
be reasonably complied with in two months. And suppose that, 
within those two months, a further shortage of materials than 
already exists sets in, and new orders on the lines of the Essential 
Work (Building and Civil Engineering) Order deprive the tenant’s 
contractor of some of his labour, the result being that the second 
requirement in the statutory notice cannot be complied with within 
the period specified by the landlord? If I do not think that this 
will prejudice the landlord’s position provided he gives further 
time, this is for the same reason as that which inclines me to think 
that no period need ever have been named. : 

This view is based on an examination of the wording and 
arrangement of the relevant enactment (IL.P.A., 1925, s. 146 (1)). 
It will be seen that the subsection falls into two parts, each con- 
ndition to be fulfilled before the right of 


taining a separate co ; e ig 
Each is governed by “unless.” But 


re-entry may be exercised. 





the important thing is that in the one case what follows is some- 
thing to be done by the landlord, in the second case something ty 
be done by the tenant. The landlord has to serve ¢ oe © 

» d . as Serve a notice con- 
taining a statement of the breach and followed by requests for 
the breach to be remedied and for monetary compensation; the 
tenant, if the right of re-entry is to become effective, has to fail 
to comply, inter alia, with the second request ‘‘ within a reason- 
able time thereafter.’’ 

On the face of it, then, the landlord need not name any time as 
a reasonable one; indeed, he is going out of his way if he calls 
upon the tenant to remedy the breach within ‘‘a” reasonable 
time at all. For what is enacted about remedying the breach 
within such time is contained wholly within the second part of the 
conditions, and this deals with acts which are to be done by the 
tenant, not by the landlord. 

It may be that those responsible for the precedents commonly 
used have taken too much to heart sundry judicial utterances on 
the essentials of a valid forfeiture notice. Ce¥tainly, in the 
‘nineties, a good deal of trouble was experienced with defective 
notices. If passages in some judgments delivered in that period 
be divorced from their contexts, an argument could be found to 
favour the proposition that the notice ought to name a time for 
remedying the breach. For instance in Horsey Estate, Ltd. v. 
Steiger |1899| 2 Q.B. 79 (C.A.) Lord Russell, C.J., said: “ .. . 
the notice is intended to give to the person whose interest it is 
sought to forfeit the opportunity of considering his position before 
an action is brought against him.’’ In Fletcher v. Nokes [1897] 
1 Ch. 271, North, J., said: ‘‘ I think the notice . . . ought to he 
such notice as will enable the tenant to understand with reasonable 
certainty what it is which he is required to do.’’ In Penton v. 
Barnett [1898] 1 Q.B. 276 (C.A.), Collins, L.J., said: ‘* The 
common sense of the matter is, that the tenant is to have full 
notice of what he is required to do.’’ It is possible that such 
statements have been construed as implying that the notice must 
specify a time for compliance with the requirement that the breach 
be remedied. 

But what was actually complained of in those and similar cases 
was inadequacy of the notice as regards specifying the breach relied 
upon in the action, not as regards the time in which that breach 
was to be remedied. And in the same judgments, carefully read, 
support can be found for the proposition that the notice need not 
concern itself with the latter factor. Thus, Lord Russell said: 
“The object’’—that is the object of the provision, not of the 
notice, it is important to note—‘‘seems to be to require in the 
defined cases (1) that a notice shall precede any proceeding to 
enforce a forfeiture, (2) that the notice shall be such as to give 
the tenant precise information of what is alleged against him aid 
what is demanded of him; and (3) that a reasonable time shall, 
after notice, be allowed the tenant to act before an action is 
brought.”’ 

In view of (3), and of the wording of the subsection, it seems 
fair to say that the ‘‘ and what is demanded of him’”’ which con- 
cludes (2) does not include, ‘‘ by when he is to do it.’’ In Fletcher 
v. Nokes, supra, the landlord had not troubled to give any details 
of the alleged breaches of repairing covenants at all, and the 
sentence in North, J.’s judgment set out above was shortly followed 
by ‘‘. . . the notice ought to be so distinct as to direct the atten 
tion of the tenant to the particular things of which the landlord 
complains, so that the tenant may have an opportunity of remedy- 
ing them before an action to enforce a forfeiture of the lease is 
brought against him.’’ ‘his surely implies that the ‘‘ what it is 
which he is required to do” earlier on does not extend to how 
soon he is to do it. Collins, L.J., in Penton v. Barnett, was like 
wise concerned with the description of the ‘ particular breach.” 

I do not propose to deal in this article with the more difficult 
and intriguing question of what may happen when a lease provides 
for repairs to be executed within a specified time after notice, and 
war conditions render fulfilment, reasonably speaking, impossible 
Some authorities support the view that the period agreed is agreed 
beforehand as reasonable, and it is obvious that the law as to 
discharge of contract by impossibility, which, in view of the 
conditions mentioned is now undergoing some development, must 
play a part in supplying the answer. 





Wills and Bequests. 

Mr. William Bruce Dickie, solicitor, late of Broughty Ferry, 
and of Dundee, left personal estate in Great Britain valued at 
£38,907. He left £1,000 to Dundee Royal Infirmary. 

Mr. Thomas Hidderley, J.P., solicitor, of Stockport, left £44,147, 
with net personalty £21,791. 





Sir Noel Curtis-Bennett has been elected chairman of the National 
Playing Fields Association in succession to Field-Marshal Lord 
Cavan. Lord Dudley has been re-elected vice-chairman and the 
Lord Chief Justice deputy chairman. 

Rows of onions are growing in what was once a rose bed in 
the Temple Gardens. 

Back Numbers. Numbers previous to Ist January, 1941, are now 
out of print. 
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Our County Court Letter. 
DETINUE OF DEEDS. 


In a recent case at Lichfield County Court (Smith v. Cartmale) 
the claim was for the delivery-up of the title deeds of a house, and 
also two insurance policies, ‘The plaintiff's case was that the house 
had been the property of his late brother, to whose estate the 
plaintiff had taken out letters of administration on the 8th June, 
1940. The defendant had been found to be in possession of the 
deeds, which he claimed to hold as security for a loan of £18, 
borrowed by the deceased. The evidence of the deceased’s house- 
keeper was that the defendant had visited the house on the 30th 
December, 1939, and had removed the deeds. The defendant’s case 
was that the deceased was his stepfather. On the death of the 
defendant’s mother, in July, 1939, the defendant had acquired 
the policies under a memorandum signed by her to the following 
effect: ‘‘ I assign these policies to Elsie and Richard Cartmale for 
him to pick up at my death.’’ The defendant had accordingly 
taken the policies, and had paid the premiums up to the death 
of the deceased. The insurance company had sabenitted a con- 
firmatory document to the plaintiff, but he had refused to sign it. 
As the deceased had only his old age pension, the defendant had lent 
him money to pay the funeral expenses of his wife, the defendant’s 
mother. On the 24th December, 1939, the deceased had had an 
interview with the defendant, to whom he explained that he wished 
to settle the loan, and that the defendant had better have the deeds 
of the house. The deeds were accordingly only held by the 
defendant as security. His Honour deputy-Judge A. R. Churchill 
observed that the onus was on the defendant to prove that the 
documents were held either as a gift or security. The house was 
not claimed by the defendant, and the document signed by his 
mother was not a valid, equitable assignment of the policies. Only 
one policy was mentioned, and the number of it was wrong. The 
plaintiff was therefore entitled to an order as asked, but the 
question of the funeral expenses should apparently be adjusted. 
Judgment was given for the plaintiff, with costs. 


BIDDING AT AUCTION SALES. 

In KRobinson v. Whitcoate and Wife, recently heard at Skipton 
County Court, the claim was for the return of a carpet. The 
plaintiff was an auctioneer, and his case was that he had conducted 
a sale of furniture in which one of the items was the carpet in 
question. The defendants’ last bid for the carpet was £2 17s. 6d., 
whereupon the plaintiff knocked down the carpet for £3 to himself 
in the name of Bailey. That name appeared as the buyer’s name 
in the books of two clerks. The defendants’ case was that, after 
the sale, they told one of the clerks that they were the buyers, 
and the name was altered in the book. The defendants afterwards 
paid by cheque for the carpet, and took possession of it in their 
capacity of highest bidders, His Honour Judge Frankland observed 
that the practice of bidding at sales by auctioneers on their own 
behalf was different from bidding on behalf of potential buyers 
who were unable to attend. Judgment was given for the 
defendants, with costs. It is to be noted that, under the Sale of 
Land by Auction Act, 1867, s. 5, if land is advertised for sale 
without reserve, it is illegal for the auctioneer knowingly to take 
a bid from any person employed by the vendor to bid. ‘she 
Auctions (Bidding Agreements) Act, 1927, s 1 (1), prohibits 
agreements and transactions between dealers to abstain from bid- 
ding. It is doubtful, however, whether the Act applies to sales 
of om by auction, as its scope is apparently restricted to sales of 
goods. 


THE RENT OF FURNISHED HOUSES. 


In a recent case at Bangor County Court (Humpston v. Guest) 
the claim was for possession of a furnished house, and for £10 
as arrears of rent and mesne profits. The defence was that the 
rent was excessive within the meaning of the Increase of Rent, 
ete., Act, 1920, s. 9 (1), and was therefore partially irrecoverable. 
A counterclaim was accordingly made for the repayment of so 
much of the rent as should be held to be excessive under the 
above subsection. The plaintiff's case was that in June, 1940, the 
house was let furnished to the defendant at a rent of £1 1s. a week, 
but this was afterwards reduced to £1. The house was a work- 
man’s cottage and had been bought in 1921. The plaintiff had 
since spent £100 on it, and its rent unfurnished would be 4s. to 
5s. a week. The sanitary inspector had served a notice to repair 
the roof of the back kitchen, and the only reason for non-compliance 
was the shortage of materials owing to the war. The premises were 
quite habitable. The defendant’s case was that, having had to 
leave Belgium hurriedly, it was urgently necessary for him to find 
accommodation for his wife and child. He had had no alternative 
but to take the house, although he had protested that the rent 
was too high. The rent was nevertheless paid up to the 30th Sep- 
tember, when the defendant was advised to seek the protection of 
the above Act. His Honour Judge Sir Artemus Jones, 
observed that the defendant had made no complaint for some 
months. In view of the rents charged in the district, the rent 
was not excessive, and the delay in executing the repairs was 
not the fault of the plaintiff. Judgment was given for the plaintiff 
for the amount claimed, with possession in twenty-one days, and the 
counterclaim was dismissed, with costs to the plaintiff. 





BREACHES OF INJUNCTIONS. 


In Caley v. Ives, recently heard at Colchester County Court, the 
piaintift's case was that on the 2lst November, 1940, an injunction 
nad been granted restraining the defendant from allowing his pigs 
to trespass on the plaintiff's land. On the 11th December, how- 
ever, a surveyor had estimated that damage to the amount of 
£19 17s. 6d. had heen caused to the plaintiff's fields by the 
defendant’s pigs rooting about and ruining the cultivation. The 
defendant’s case was that only two pigs had escaped, and they had 
been impounded by the plaintiff. bvery effort had been made to 
obey the injunction. His Honour Judge Hildesley, K.C., made a 
committal order, to lie in the office for a-week. Unless in the 
meantime the defendant took reasonable steps to repair his fences, 
and paid £2 towards the damage, he would go to prison. 

At the same court, in Braiswick Farms, Ltd. v. Lyons, the 
plaintiffs’ case was that on the 10th July, 1940, they had obtained 
judgment for £134 and an injunction restraining the defendant from 
allowing his goats to trespass on the land of the plaintiffs. The 
defendant, had since been adjudicated bankrupt and nothing had 
been paid under the judgment. The goats had continued to trespass 
on wheat and currant fields. The defendant denied that any 
damage had been caused by the goats, which broke through in 
spite of the defendant’s efforts to keep them in. An order was 
made for committal, to lie in the office for ten days to afford an 
opportunity to the defendant to confine his animals. If he did 
so, the order would be discharged. 


THE QUALITY OF ICE-CREAM MACHINES. 

In a recent case at Chesterfield County Court (Drury v. Victor 
Buckland, Ltd.) the claim was for damages for breach of warranty. 
The plaintiff's case was that she had bought an ice-cream machine 
in reliance upon the representation of the defendants’ representative 
that it was guaranteed for eighteen months, and that half a gallon 
of mixture (when placed in the machine) would swell to double the 
amount of the volume. In fact the swell only amounted to 25 per 
cent. An automatic adjustment was also intended to cut off the 
current when a certain temperature was reached, but, instead of 
saving electricity, the machine worked continuously and used three 
times as much current. The defence was a denial of any mention 
of an eighteen months’ guarantee. It was further contended that no 
statutory guarantee arose, as the defendants did not sell this 
machine to the plaintiff, but to a trust company, which financed 
the transaction. The machine was guaranteed for twelve months, 
but in order that it might work economically, the machine should 
be left running. As the plaintiff had a lock-up shop, the machine 
was switched off at night, and this might account for the volume of 
ice-cream not being increased 100 per cent. His Honour Deputy 
Judge Sadler held that the transaction was between the plaintiff 
and the defendants, and the trust company’s arrangement was sub- 
sidiary, as the article sold was of a technical nature. The swell had 
not come up to expectations, and there had been a loss of profit. 
Judgment was given for the plaintiff for £50 with costs. The Court 
of Appeal have reversed their decision (see p. 117 ante). 


TRESPASS BY PIGS. 


In a recent case at Northampton County Court ((iowling v. Hall) 
the claim was for £27 3s. as damages for trespass.* The plaintiff 
was a farmer, and his case was that on the 25th September, 1940, 
he found that twenty-nine pigs had invaded his stackyard and 
fields from the neighbouring farm of the defendant. The pigs were 
not ringed, and had rendered ten acres of pasture unfit for cultiva- 
tion by rooting round for acorns. The trespass was repeated on 
several days in October and November, and a field newly sown 
with wheat had been damaged. Expert evidence was given by an 
auctioneer and valuer as to the amount of the damage, and also 
as to its effect, e.g., the rooting had made the surface uneven, so 
that a binder would not be able to be used in one of the fields. 
The defendant’s case was that there were only nineteen pigs, and 
they could not always be prevented from searching for acorns. 
It was impossible to see wheré the pigs had been in the wheatfield. 
Moreover, the defendant had himself suffered damage by the 
plaintiff's horses and sheep straying upon his land. The defendant, 
however, had considered it unneighbourly to take any proceedings. 
Having been sued, however, he counter-claimed damages for 
trespass to his root crops. His Honour Judge Hurst gave judgment 
for the plaintiff for £15 and costs on the claim, and for £2 and 
costs for the defendant on the counter-claim, 





UNITED LAW CLERKS’ SOCIETY.—The offices at 2, Stone 
Buildings, Lincoln's Inn, London, W.C.2, have been destroyed 
through enemy action. The Society’s new address is Maxwell House 
(first floor), Arundel Street, London, W.C.2, which is close to 
Temple Station, District Railway. 


THE SOLICITORS’ CLERKS’ PENSION FUND.—The offices at 
2, Stone Buildings, Lincoln’s Inn, London, W.C.2, have been 
destroyed through enemy action. The Fund’s new address is Max- 
well House (first floor), Arundel Street, London, W.C.2, which is 
close to Temple Station, District Railway. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


16 June.—Or. the -16th June, 1735, ‘came on a _ remarkable 
trial in the Court of King’s Bench at Guildhall before Lord Chief 
Justice Hardwicke wherein John Edwards was plaintiff and Johu 
Veazy, a constable, defendant. The plaintiff brought his action 
against the defendant for taking out of his house a silver tankard, 
which first the defendant admitted and justified himself under a 
warrant from the Commissioners of Lieutenancy of the City of 
landon for the levying a fine of ten pounds upon the plaintiff, 
for his neglect of duty as one of the collectors ot the Trophy Tax, 
which beimg proved to the satisfaction of the court, the plaintiff 
was non-suited.”’ 


17 June.— On the 17th June, 1862, Mr. Justice Fitzgeiald opened 
the Limerick Assizes and in his charge to the Grand Jury he said 
that it was impossible to fix on a period of six weeks during the 
last forty years in which so many terrible crimes had been per- 
petrvated. The first. case tried was that of a man named Beckham, 
who looked like a respectable, industrious, quiet and inoffensive 
farmer, but who was charged with participating in the particularly 
atrocious murder of a gentleman named Francis Fitzgerald. He 
had been married but nine mouths and one afternoon, while he was 
out walking with his bride, the prisoner and two other men, quite 
undisguised, confronted him aud demanded money. When he gave 
them none they shot him dead. Beckham was found guilty and 


hanged. 

18 June.- On the 18th June, 1861, Edwin James, Q.C., offered to 
resign from the Bar to escape the disgrace of being disbarred. 

19 June.—-The Westminster election of 1784 excited the most 
heated feelings. For more than a month the streets were a scene 


of riot. There was a profusion of songs, lampoons and caricatures, 
for the candidates were the great Whig leader, Charles James Fox, 
opposed by Sir Cecil Wray. When at the close of the poll the votes 
stood at 6,234 for Fox and 5,998 for Wray, the high bailiff, Thomas 
Corbett, granted Wray a scrutiny and on the meeting of Parlia- 
ment made no return to the writ, under pretence of not having 
finished the scrutiny. For two sessions there was a struggle over 
the matter, but at last Fox was declared duly elected. On the 
19th June, 1786, there came on in the Common Pleas an action by 
him against the high bailiff for not returning him as representa- 
tive of Westminster. He claimed £100,000 damages, but the jury 
after a few minutes’ consultation awarded him £2,000, which sum 
he declared he would distribute among the charities of his 
constituency, 


20 Gune.- On the 20th June, 1602, the Inner Temple Benchers 
ordered that ‘for the better ordering and safety of the House as 
well in the term as in the vacation and for further safety unto the 
Chambers of the said House, that William Knyght, the glover, 
shall have authority, together with the aid of others that have 
shops in or about the said House of the Inner Temple, for the 
apprehension of all idle, wandering and suspicious persons and such 
others as shall be found begging or loitering within or about the 
said House, and also that the said William Knyght shall have the 
partnership and keeping of the keys to open and shut and keep the 
gates in and about the said House to be opened and shut at con- 
veniept hours, namely, to be opened at four of the clock in the 
morning and to be shut at ten of the clock in the night in the 
summer season, and to be opened at five of the clock in the morning 
and shut at nine of the clock in the night in the winter season.” 


21 June.—On the 21st June, 1590, the Inner Temple Benchers 
ordered ; ‘‘The request of Mr. Edward Bromley, a gentleman of 
this House, to be admitted to the Chamber, where his two brothers 
stand admitted, is granted because his father, Sir Thomas Bromley, 
late Lord Chancellor, was a Bencher of this House.’’ His father 
had died three years before. 


22 June.In May, 1816, there were severe rivts at Littleport 
and Ely. First a desperate body of insurgent feumen seized Little 
port, concentrating on arming themselves with all the guns they 
could find and emptying the publicans’ cellars. Then they occu- 
pied Ely, raiding the establishments of bakers, brewers, butchers, 
grocers and millers. Eventually the situation was controlled by the 
magistrates and inhabitants, together with a detachment of the 
Ist Royal Dragoons and a —~ 3 of volunteer cavalry. Next month 
a special commission sat at Ely, and on the 22nd June the trials 
ended with thirty-four capital convictions for robbery. In_ passing 
sentence of death, Mr. Justice Abbott made them an impressive 
address, leaving five without any hopes of mercy. They were all 
deeply moved and were taken from the bar in an agony of grief. 
| Pe: 

The Week’s Personality. 

Edwin James was one of the tragic failures of the Bar but not 
in the usual sense. Born in 1812, he was the son of a solicitor and 
at first had theatrical ambitions, but his’ appearance, which 
resembled that of a prizefighter, was against him and his parents 
versuaded him to join the Inner Temple and go to the Bar. Here 
fis father’s interest was able to counteract his looks and he soon 


He took silk in 


acquired an extensive civil and criminal practice. 





1855, became Lecorcer of Brighton in 1855 and entered Parliament 
in 1859. In 1860 foreign travel took him to the Italian battlefields, 
where he visited Garibaldi’s camp and witnessed a skirmish before 
Capua. All seemed bright but disaster was close behind, for 
though he was making £7,000 a year he was deeply in debt. More- 
over, lie had for years been raising money by various disreputable 
shifts. kor his own sole benefit he had involved young Loid 
Worsley in debts amounting to £35,000; he had obtained £20,000-by 
misrepresentations, from a solicitor; he had borrowed £1,200 from 
a defendant, promising to let him off lightly in cross-examination. 
All this now came to the knowledge of his profession and in 
June, 1861, he offered to resign from the Bar, but he could not save 
himself and in the following month he was disbarred. He went 
to New York where he practised as a lawyer and went on the 
stage. Later he returned to England where he lectured and 
wrote magazine articles. He fell into difficulties and died in 1822. 


Stealing Apples. 

When the magistrate at Marlborough Street sentenced a gir! 
from the country to six weeks’ imprisonment for stealing from 
shops the police record showed that her first offence had been 
stealing appies when she was seventeen, ‘‘ But I dare say many 
people have done that,’ he said. Indeed they have. A future 
VUhanceilor, Lord Eldon, began that way. ‘I remember,’ he 
said, ‘‘my father coming to my bedside to accuse Henry and 
me of robbing an orchard, of which someone had come to com- 
plain. Now my coat was lying by my bed with its pockets full 
of apples and | had hid some more under the bedclothes when | 
heard my father on the stairs and I was at that moment suffering 
intolerable torture from those I had eaten. Yet I had the audacity 
to deny the fact. We were twice flogged for it, once by my father 
and once by the schoolmaster. I do not know how it was, but we 
ulways considered robbing an orchard—‘ boxing the fox,’ as we 
called it—as an honourable exploit. 1 remember once being 
carried before a magistrate for robbing an orchard. There were 
three of us, and the magistrate acted upon what I think was 
rather a curious law, for he fined our fathers each thirty shillings 
for our offence. We did not care for that, but then they did: 
so my father flogged me and then sent a message to Moises and 
Moises flogged me again.’’. (The Rev. Mr. Moises was the master 
of the Free Grammar School at Newcastle.) Not long ago a 
Medical Officer of Health told a Mental Health Conference how 
as a boy he and two companions, who subsequently became a High 
Court judge and a bishop respectively, robbed an orchard because 
they had a grievance against the owner and wanted to get even 
with him. 


Wild Life in the Police Courts. 

Some odd incidents have been reported from the police courts 
lately. At Kettering a hen brought to court in connection with 
a case of alleged fowl stealing laid an egg and broke into loud 
cackling. At ‘Tottenham a woman who could not afford the cost 
of a summons to vary a maintenance order offered two dozen eggs 
instead and got her summons. Perhaps the strangest incursion 
into a London police court occurred when a tangle of live snakes 
was produced at Marlborough Street. A lady naturalist had been 
summoned by her next-door neighbour for letting snakes escape 
from her premises. She considerably startled magistrate, counsel 
and police by bringing several of the reptiles into court to demon 
strate their tameness by letting them crawl about her neck and 
shoulders. Nevertheless, despite this proof of their domestic 
habits, she was ordered to keep them under control in future. 





Honours and Appointments. 


The India Office announces that Mr. Justice Freperick WILLIAM 
GENTLE, at present a Judge of the Madras High Court, has been 
appointed a Judge of the High Court of Judicature at Calcutta 
in the vacancy that will occur on the retirement in September this 
year of Mr. Justice Lort Williams. 

The Colonial Legal Service announces that Mr. K. M. 

Second Puisne Judge, has been appointed First Puisne 
Trinidad. 

The King has approved the appointment of Mr. Tuomas Mackas 
Coorer, K.C., M.P.. Lord Advocate, as Lord Justice Clerk, in 
succession to the late Lord Aitchison. The King has also approved 
the following appointments :— ie 

Lord Advocate.—Joun Scorr CuMBERLAND K.C., 
M.P., Solicitor-General for Scotland. 

Solicitor-General for Scotland.—Lorp Murray, Chairman of the 
Scottish Land Court. Lord Murray has been granted permission 
to resume the name and designation of Thomas David King Murray, 
Esq., K.C., on relinquishing the office of Chairman of the Scottish 
Land Court. as 

It was also officially stated that Mr. Rosert Gisson, K.C.. 
M.P., has been appointed Chairman of the Scottish Land Court in 


succession to Lord Murray. 


Brown 
Judge, 


Rep, Esq., 
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Notes of Cases. 


CHANCERY DIVISION. 


Roadways Transport Development, Ltd. ». His Majesty’s 
Attorney-General. 


Farwell, J. 13th. May, 1941. 


Requisition—Vehicles impressed for use of Arimy—Vulue paid to 
persons in possession of vehicle who had no tile to it—Whether 
payment to be deemed to be payment to real owners—Army Act, 1881 
(44 & 45 Vict. c. 58), 8s. 112, 113 (4), 115 (4). 


Adjourned summons. 


The plaintiff company were the owners of a Bedford truck which 
by an agreement of the 22nd June, 1939, they had let on hire- 
purchase terms to T. & R. Under the agreement the property in 
the truck remained in the plaintiffs. | Only one instalment was 
paid under the agreement and the plaintiffs had become entitled 
to retake possession of the truck. On the 24th October, 1939, the 
truck had, without the plaintiffs’ knowledge or consent, got into 
the possession of A. H. Ltd. On that date pursuant to a requisition 
of emergency under s. 115 of the Army Act a warrant was issued 
and served on A. H. Ltd., for the provision of the truck for the 
purpose of its being purchased for His Majesty’s Forces. The 
truck was delivered and the Army Council paid to A. H. Ltd. the 
sum of £380 the assessed compensation for the truck. No payment 
was made to the plaintiffs. 

The Avmy Act, s. 112, provides for the requisition inter alia of 
carriages for the purpose of moving regimental baggage along a 
specified route. Section 113 provides for payment in respect of 
carriages furnished under the preceding section. Subsection (4) then 
provides : ‘‘ The possessor of any carriage or animal at the time of 
iumpressment shall be deemed to be the owner for the purposes of the 
procedure of impressment where it is not otherwise declared at 
the time, and payment made to the possessor shall be deemed to 


be payment to the owner. In the event of the property being’ 


vested in another person or persons, the possessor shall notify all 
others interested in the property and adjust the amount received 
in due proportion. In the event of any difference arising, the 
amount shall be apportioned on a certificate of a county court 
judge as aforesaid.’’ Section 115 provides that His Majesty may by 
order, distinctly stating that a state of emergency exists, authorise 
a field officer to issue any requisition for the provision inter alia 
of carriages which are to be delivered at such place as is specified 
in the requisition. Subsection (4) provides: ‘‘ The sum to be paid 
for any article shall be deemed to have been tendered when a 
formal receipt for the article setting forth the amount is handed 
to the owner or his representative, but the property in a carriage 
or animal impressed shall be vested in the owner until such time 
as the carriage or animal has been duly furnished at the place and 
time stipulated.’’ The Army Council “had assumed that the 
provisions of subs. (4) of s. 113 applied to every case of impress- 
ment and that the army cflicer was not concerned to see that the 
owner of the carriage received the purchase-money but payment 
would be made to the possessor for the time being. The plaintiffs 
issued this summons, to which the Attorney-General was defendant, 
asking whether, on the true construction of the Army Act, the 
payment, by the Army Council to A. H. Ltd. was to be deemed to 
be payment to the plaintiffs as owners of the truck. 

FaRwELL, J., said that he could not accept the view of the Army 
Council. There was no justification for taking subs. (4) out of 
s. 113 and applying it to the various other sections dealing with 
impressment under different circumstances from those contemplated 
by ss. 112 and 113. Those sections dealt with impressment for 
the purpose of moving regimental baggage along a particular route. 
That was a case where the appropriate compensation for the use 
of the carriage would be compensation by way of hire as was 
contemplated in the Sixth Schedule of the Act. Section 115 dealt 
with a* totally different position, the carriage was not impressed for 
some particular purpose but it was a case of impressing a carriage 
for use generally by His Majesty’s Army and the compensation 
to be paid was what the officer assessed the capital value of the 
carriage to be. There was no justification for importing into s. 115 
subs. (4) of s. 113. To do so would be inconsistent with subs. 
(4) of s. 115. It followed that the payment in this case should 
have been made to the plaintiffs. On the true construction of the 
Army Act the payment to A. H. Ltd. was not to be deemed to 
be payment to the plaintiffs. 


CounsEL: Honeyman; Danckwerts. 
Soricirors: Kimber Bull & Co.; Treasury Solicitor. 


[Reported by Miss B. A. Bickne1, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Barratt and Others v. Gravesend Asséssment Committee. 
Humphreys, Singleton and Tucker, JJ. 8th May, 1941. 


Rating—Proposal to amend valuation list—‘‘ Person aggrieved "'— 
Grievance not necessarily in existence at beginning of rate period 
—Rating and Valuation Act, 1928 (15 & 16 Geo. 5, c. 90), s. 37 
(1) (7) (10). 





Case stated under s. 11 of the Quarter Sessions Act, 1849. 

The appellants were respectively the occupier and owners of 
licensed premises within the area of the respondents, Gravesend 
Assessment Committee. The rating authority having on the 24th 
January, 1940, made a proposal for the amendment ot the valuation 
list by raising the assessment of the premises to £94 gross and 
£75 rateable in accordance with the decision in Lobinson (Brothers) 
Brewers, Ltd. v. Durham County Assessment Committee [1938] 
A.C. 521; 82 Sox. J. 452, the appellants objected, but the respondent 
assessment committee accepted the proposal. The appellants object- 
ing, the parties agreed to state this case, from which the following 
facts appeared : The value of the premises was diminished by the 
fact that the trade was adversely affected by the war. It was 
agreed that the.gross value should be fixed at £94 and the rateable 
value at £75 as determined by the respondents if it were correct 
to estimate the hypothetical rent for a tenancy on the statutory 
terms beginning on Ist April, 1939, in the circumstances then exist- 
ing or expected, and to ignore any change in those circumstances 
caused by the war and occurring before 24th January, 1940, the date 
of the proposal. 

Values of £80 gross and £64 rateable were agreed if it were correct 
to estimate the hypothetical tenancy on the statutory terms begin- 
ning on 24th January, 1940, in the circumstances existing or expected 
on that date and to ignore the fact that the current rate period 
began on the Ist April, 1939. The figures were to be £86 gross and 
£69 rateable if it were correct in law to estimate the hypothetical 
rent of the premises on statutory terms if the tenancy had begun 
on 1st April, 1939, but the rent payable were fixed in the light of 
events which in fact occurred between that date and 24th January, 
1940. The appellants contended that the value of the hereditament 
should be fixed on the second, alternatively the third, of these sug- 
gested bases. The respondent committee contended that it should 
be assessed on the first suggested basis. The question for the court 
was the basis on which the hypothetical rent should be estimated 
(Cur. adv. vult.) 

StneteTon, J., delivering the judgment of the court, said that 
s. 37 of the Rating and Valuation Act, 1925, provided that any 
person aggrieved by the incorrectness or unfairness of any matter in 
the current valuation list might make a proposal for the amendment 
of the list. A ratepayer might complain that his assessment was 
too high because the figure originally inserted in the list was too 
high and he had not objected under s. 26, or because of some change 
of circumstances since the approval of the list under s. 28. In 
either case he was a person aggrieved and prima facie entitled to 
relief. There was nothing in s. 37 (1) to support the argument that 
a person was not a “‘ person aggrieved ”’ unless his grievance existed 
on the 1st April immediately preceding the date of the proposal 
Subsection (7) did not support that argument, becanse it referred 
to procedure only. Reliance was placed on subs. (10), which pro- 
vided in general that an amendment of the list should be deemed 
to have effect as from the beginning of the period in respect of 
which the rate was made, that was, normally, from the Ist April 
preceding the proposal. A change in value due to change in circum- 
stances usually took place gradually; a proposal for amendment was 
seldom, if ever, lodged on the day when the change set in. Sub 
section (10) did not help in the construction of subs. (1). A person 
might be aggrieved because the value stated was too high at the 
beginning of the period and was too high at the date of the proposal 
The second of the three alternative bases suggested was the correct 
one. The appeal was allowed. 

CounseL: HT. B. Williams; F. Grant. 


Soricrrors : Godden, Holme & Ward; Watkins, Pulleyn and 
Ellison, for the Town Clerk, Gravesend. . 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] ' 


Fruin rv. Linton. 
Viscount Caldecote, C.J.; Humphreys and Singleton, J.J 
22nd May, 1941. 
Emergency legislation—Rationing offence—Mens rea not necessary 


Appeal from a decision of Gloucestershire justices. 

An information was preferred by the Food Enforcement Officer 
of Cheltenham, charging the respondent, Mrs. Linton, with having 
in the week ending the 31st March, 1940, used for the purpose 
of buying butter, sugar, and bacon from a firm of grocers at 
Cheltenham a traveller’s ration book issued to one Termeer, when 
she had no right to use it, contrary to para. 42 (e) of the 
Rationing Order, 1939. 

At the hearing of the information the following facts were estab 
lished: Mrs. Linton kept a lodging-house in Cheltenham, where 
Termeer lodged during the week ending the 3rd March, 1940. On 
arrival Termeer handed Mrs. Linton his traveller’s ration book, and 
she obtained for him from the grocers the rations of butter, sugar, 
and bacon to which he was entitled for the week. On Saturday, 
the 2nd March, Mrs. Linton, knowing that Termeer was leaving on 
the next day, handed him his ration book. He returned it, saying 
that he would take it on the next day. Mrs. Linton then placed 
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it on a piano with the ration books of the lodgers and others 
resident in her house. Being unwell, she was then confined to her 
bedroom, and never saw Termeer’s ration book after placing it 
on the piano. She was unaware that he had not taken it with 
him when he left on the next day, or that it had after his 
departure been used for the purpose of buying butter, sugar, and 
bacon. She did not herself receive the rations supplied after Termeer 
had left or have any opportunity of checking them. During the week 
ending the 21st March, 1940, a number of ration-books, including 
that of Termeer, were handed by Mrs. Linton’s daughter to the 
grocers, who tore the coupons from all the ration-books for that 
week and supplied the appropriate rations in respect of the coupons 
torn from Termeer’s and the other books. The daughter was 
unaware that Termeer’s book was among those which she handed 
to the grocers, all the books being fastened together with a rubber 
band. She did not check the books to see if they corresponded 
with the lodgers, nor did she check the rations supplied. There 
was no evidence that Termeer applied to Mrs. Linton for the return 
of his book before he left. 

The justices dismissed the information on the ground that there 
was no evidence that Mrs. Linton had any knowledge of her 
daughter’s wrongful use of Termeer’s ration book. 

The Food Officer appealed. 

Viscount CaLpecotz, C.J., said that the justices had not found 
in so many words that the daughter was the agent of her mother 
for the purpose of dealing with the ration books; but that was a 
necessary implication from the facts which they had found. The 
case might therefore be treated as if Mrs. Linton had herself done 
what her daughter had done as her agent. The justices had been 
wrong in thinking that it was necessary to prove knowledge or 
consent on the part of Mrs. Linton with regard to what had been 
done. She was liable to conviction whether or not she had guilty 
knowledge if she obtained or used a ration document in a way in 
which mad had no right to obtain or use it. The case must be 
remitted to the justices with a direction to find that an offence 
had been committed. 

Humphreys and Singleton, JJ., agreed. 

CounseL: B. L. A. O'Malley. There was no appearance by or 
for the respondent. 

Soricrrors : Smiles & Co. for Steel, Lane & Yeend, Cheltenham. 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 





PROBATE, DIVORCE AND ADMIRALTY DIVISION. 
Benson, F. wv. Benson, F. E. 
Sir Boyd Merriman, P. 14th May, 1941. 
Divorce—Incurably of unsound mind—Continuously under care and 
treatment for five years immediately preceding presentation of 
petition—Detained in pursuance of order under the Lunacy and 

Mental Treatment Acts, 1890 to 1930—Direction by Board of 

Control— Whether an ‘order’’—Supreme Court of Judicature 

(Consolidation) Act, 1925 (15 and 16 Geo. 5, c. 49), 8. 176; Mental 

Treatment Act, 1930 (20 & 21 Geo. 5,c. 23), 8. 5 (1) (11) and (13); 

Matrimonial Causes Act, 1937 (1 Edw. 8 and 1 Geo. 6, c. &7), 

sg. 2 (d), 3 (a). 

Husband’s petition for divorce on the ground that the 
respondent was incurably of unsound mind and had _ been 
continuously under care and treatment for a period of at least five 
years immediately preceding the presentation of the petition, in 
accordance with s. 176 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, as amended by 8. 2 of the Matrimonial 
Causes Act, 1937. 

The petition was presented on 31st August, 1940. On 29th 
September, 1933, the respondent was received into the Chester 
Mental Hospital under s. 5 of the Mental Treatment Act, 1930, 
for temporary treatment. On 26th February, 1934, application 
was made to the Board of Control under s. 5 (13) of the Mental 
Treatment Act, 1930, for an extension of the respondent’s treat- 
ment at the Chester County Mental Hospital. On Ist March, 1934, 
the secretary of the Board of Control issued a direction to the 
medical superintendent of the Chester County Mental Hospital in 
accordance with s. 5 (13) of the 1930 Act that the period of tem- 
porary treatment of the respondent should be extended for a period 
not exceeding three calendar months from 25th March, 1934. On 
29th March, 1934, the respondent was discharged relieved from 
the Chester County Mental Hospital and on the same day she 
was admitted to the Lancaster County Mental Hospital as a 
voluntary patient, where she remained until the date of the hearing. 

Section 176 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by s. 2 of the Matrimonial Causes Act, 1937, 
provides (inter alia) that a petition for divorce may be presented 
to the High Court on the ground that the respondent is incurably 
of unsound mind and has been continuously under care and treat- 
ment for a period of at least five years immediately preceding the 
presentation of the petition. Section 3 of the Matrimonial Causes 
Act, 1937, provides (inter alia) that for the purposes of the last- 
mentioned section a person of unsound mind shall be deemed to be 
under care and treatment while he is detained in pursuance of any 
order or inquisition under the Lunacy and Mental Treatment Acts, 





1890 to 1930. Section 5 of the Mental Treatment Act, 1930, pro- 
vides that a person who is suffering from mental illness and is 
likely to benefit by temporary treatment but is for the time 
being incapable of expressing himself as willing or unwilling to 
receive such treatment may, on a written application duly made 
but without a reception order, be received as a temporary patient 
for the purposes of treatment into one of the institutions mentioned 
in the section, of which the Lancaster County Mental Hospital 
was one. Section 5 (11) provides: ‘‘ Subject to the provisions of 
this section a person received as atemporary patient may be 
detained for a period not exceeding six months, but shall not be 
detained as such for any longer period.’’ Section 5 (13) provides: 
‘* Where it is anticipated that a person who is undergoing treat- 
ment as a temporary patient under this section will not recover 
within the period of six months, but his early recovery appears 
reasonably probable, that period may from time to time be extended 
for further periods of such length not exceeding three months as 
may be specified in directions given by the Board of Control upon 
the application of one of the persons mentioned in sub-section (2) 
of this section . . . provided that such further periods shall in no 
case exceed six months in all.” 

Sir Boyp Merruoan said that it was admitted and was quite 
clear from the frequent use of the word ‘‘ detained’’ in several 
of the subsections of s. 5 of the Act of 1930 that reception for 
the purposes of temporary treatment under that section carried 
the element of detention. The real question was whether that 
detention was under an ‘“‘order.’’ It was quite plain that the 
patient continued in the Chester County Mental Hospital between 
25th March and 30th May, 1934, by virtue of the direction given 
by the Board of Control. It was quite impossible to say that 
from the date when the original statutory maximum period expired 
and the patient was detained under the direction of the Board of 
Control, she was not detained by an order. It was quite clear from 
the Oxford English Dictionary that in certain contexts, ‘‘ order ”’ 
and ‘‘ direction’’ were interchangeable terms. ‘lhe respondent 
was detained in pursuance of an order under the Mental Treat- 
ment Act, 1930, and as that period of detention immediately pre- 
ceded her treatment as a voluntary patient at Lancaster, the 
statutory conditions laid down in s. 3 of the Matrimonial Causes 
Act, 1937, were complied with and the husband was entitled to 
a decree. 

Counse.: R. P Hollins; Holroyd Pearce. 

Soricrrors : Helder, Roberts, Giles & Uo. for John A. Behn, 
Twyford and Reece, Liverpool; 7'he Official Solicitor. 


[Reported by Maurice Suarez, Esq., Barrister-at-Law. ] 








War Damage Claims: Fees. 


The War Damage Commission points out that certain statements 
made during a recent case at the Clerkenwell County Court were 
based on a misapprehension. Both the plaintiff and the learned 
Registrar who heard the action indicated that the second form sent 
out by the Commission to war damage claimants states that fees for 
assessment of damage can be charged for as part of a claim. 

A study of the form itself will show this impression to be quite 
inaccurate. Note 5 of the explanatory notes is in these terms: ‘‘ The 
proper cost of the necessary employment of an architect, engineer, 
surveyor, land agent or other person in an advisory or supervisory 
capacity in connection with the execution of the works for the 
repair of war damage will be treated as part of the payment to be 
made by the Commission. The account of such person must be 
attached to the claim. Fees for advising on or supervising works 
will be paid only where it is necessary to employ professional assist- 
ance. e Commission cannot pay any fee for advice sought by the 
claimant in completing this form.”’ 

From this it will be clearly seen that while, in accordance with 
the terms of the War Damage Act, professional fees in connection 
with the execution of repair work will be paid for as part of the 
claim, professional assistance in the formulation and assessment of a 
claim will not. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1941. 
No. 780. Oentral ee Mines) Scheme (Amendment) Order, 


May 30. , 
E.P. 754. Defence (Agriculture and Fisheries) Regulations, 1939. 


Order in Council, May 30, amending Regulation 26. 
E.P. 753. Defence (Armed Forces) Regulations, 1939. Order in 
Council, May 30, revoking paragraph (1) of Regulation 5. 
E.P. 752. Defence (General) Regulations, 1939. Order in Council, 
May 30, amending Regulations 39, and 39aa and the 
Second Schedule. 
No. 741. Trading with the Enemy (Specified Persons) (Amendment) 
(No. 8) Order, June 3. 
No. 765. Trading with the Enemy (Custodian) (Amendment) Order, 


May 30. 

E.P. 764/S.25. Trespass on Agricultural Land (Grassland) (Scot- 
land) Order, May 21 

[E.P. indicates that the Order is made under Emergency Powers.] 














